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IN BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision In your case. All documents have been remened to the office which originally decided your case..--
Any further inquiry must be made o that office,

it you believe the law was inappropriately applied or the analysis used in reaching the decision was incensistent with
the information provided or with precedent decisions, you may {ile a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103 5(2)(1)(1).

If you have new or additional information which you wish to have considered, you may file 2 motion to reopen. Such
a motion must staie the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence, Any moton to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where i i
demonstrated that the delay was reasonable and beyond the control of the applicant or petitdoner. Id.

Any motion must be filed with the office which originally decided your case slong with a2 fee of $110 as required
under 8 C.F.R. 183.7.
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DISCUSETON: The preference visa petition was denied by the
Director, Texas Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

he petitioner was incorporated in 19%% in the State of Florida
and claims to be a subsidliary of Agropecuaria Alexandria Ltda.,

located 1in Brazil. The petitioner 1s engaged 1in the hotel
buginess. It geeks to employ the beneficiary as the genersal
manager. Accordingly, the petitioner endeaveors to classify the

beneficiary ag an employment-based immigrant pursuant to section
203 (b) (1) (C) of the Immigration and Nationality Act (the Act), 8
U.8.C. 113 (1Y {C), as a multinational executive or manager. The
director determined that the petitioner had not establighed that
the beneficiary had been and will be employed in a managerial or
executive capacity.

On  appeal, counsel asgerts that the director’s findings are
incorrect and submits additional evidence regarding each entity’s
finances.

Section 203(b) of the Act states, in pertinent part:

(1} Priority Workers. -- Visas shall first be made available
to gualified immigrants who are alieng described in any
of the following subparagraphsg (a) through (C):

* &* *

(C) Certain Multinational Execubtives and Managers. -- An
alien ig described in thig gubparagraph if the alien, in
the 3 years preceding the time of the alien’s application
for classification and admission into the United States
under thisg subparagraph, has been employed for at least
1 year by a Lirm or corporation or other legal entity or
art affiliate or subsgidiary therscf and who geeks to enter
the United 3tates in crder to continue to render services
te the game emplover or to a subsidisry or affiliate
thereof In a capacity that is managerial or executive.

The languacge of the statute ig gpecific in limiting this provision
to only those executives and managers wno have previcusly worked
for the firm, corporation or other legal entity, or an affiliate or
subegidiary of that entity, and are coming to the United States to
work for the same entity, or its affiliate or subsidiary.

A United States employver may file a petition on Form I-140 for
clagsification of an alien under section 203(b) (1) (C) of the Act as
& multinatlonal execubive or manager. No labor certification is
regquired for thisg classification. The prospective employer in the
United States must furnish a job offer in the form cf a statement



hich indicateiz that the alien is to be emploved in the United
States in a managerial or executive capacity. Such a statement
must clearly degcribe the duties to be performed by the alien.

The iggue in thig proceeding ig whether the beneficiary has been
and will be performing managerial or executive duties,

Section 10L{a) (44)(A) of the Act, 8 U.8.C. 1101(a) (44) (A},
provides:

The term "managerlal capacliy™ meansg an assignment within an
organization in which the emploves primarily--

{i) manages . the organization, or a department,
gubdivigion, function, or component of the organization;

{(11) superviges and controls the work of other
gupervigory, profeggional, or managerial employess, or
manages an essential funcrion within the organization, cr
a department or subdivision of the organization;

(11i) 1if another employee or other employees ave divectly
guperviged, has the authority to hire and fire or
recommend those as well as other perscnnel actions {(guch
ag prometion and leave authorization), or if no other
employee 1s directly supervisged, functions at a senior
level within the organizational hierarchy or with respect
to the function managed; and

{(iv) exercises discretion over the day-to-day operations
of the activity or function for which the employee has
authority. A first-line supervisgor is not considered to
be acting in a managerial capacity merely by virtue of
the supervigor’s supervisory duties unlesgs the employees
gupervised are prcofessiocnal.

Section 101{a) (44) (B} o©f the Act, 8 U.S.C. 1101l(a) {44) (B},
provides:

The teym "executive capacity" means an asgilgnment within an
organization in which the employee primarily--

(1) directs the management of the organization or a major
component or function of the organization;

(ii) egtablishes the goals and policies of the
crganization, component, or function;

iii) L exercises wide latitude in discretionary
decigion-wmaking; and



(iv) receives only general gupervision or direction from
higher level exegutives, the board cof directors, or
stockholders of the organization.

In gupport of the petition, the following list of the beneficiary’s
proposed dutiesg in the United States was provided:

-~ Manages the hotel to ensure efficient and profitable
operation.

- Establishes standards for personnel administration and
performance, service to patrons, rcom rates, advertising,
publicity, c¢redit, food selection and service, and type of
patronage to be solicited.

- Plans dining room, bar, and speclial events operations.

- Allocates fundg, authorizes expenditures, and assists in
planning budgets for hotel’s departments.

- Interviews, hiresg, evaluates, and fires personnel.

-~  Delegates authority and assigng regpongibilities to
department heads.

On April 14, 2001, the Service sent the petitioner a reqguest for
additional evidence. The petitioner was instructed, in part, to
provide a detailed description of the beneficiary's duties, both
abroad and in the United States,

The director included, almost verbatim, the beneficiary’'s duties,
both abroad and in the United States, concluding that neither set
of dutieg gualifies the beneficlary ags a manager or executive.
Specifically, the director gtated that the foreign entity’s
organizational chart, submitted in response to the request for
additional evidence, indicates that rather than superviging
emplcyees the bheneficiary appears to have bheen performing the
duties agsociated with the departments which were listed under his
control. The director also noted that while the emplovees
superviged by the beneficiary in the United States have managerial
titles, their dutlies are merely those associated with the daily
business of a hotel, and as such the employees superviged cannot be
considered supervigory, professional, or managerial.

On appeal, counsel refers to the percentage breakdown of the
beneficiary’s duties in the United States, asserting that at least
61% of those dutieg are “exclugively executive functions' and that

the remaining 3%% of the duties are managerial. Counsel merely
digagrees with the director’s findingsg, but submits no new evidence
to support his claim. Simply going on record without supporting

documentary evidence ig not sufficient for the purpose of meeting



rthe burden of proof in these proceedings. Matter of Treasure Craft
of California, 14 I&N Dec. 190 (Reg. Comm. 1572). Contrary to
counsel’s apparent misconception, most of the Dbeneficlary’'s
overgeas duties, such as research analysis, superviging cattle
care, participation in symposiums and lectures and conducting
lectures, which collectively comprise approximately 65% of the
beneficiary’s duties, cannot be congidered executive. Rather, they
are the dally operational duties of the foreign entity. hile the
Service acknowledges the significant contributicons made by the
beneficiary in performing thege duties, the fact remains that thesge
tasks are not qualifyving and would normally be perfoxrmed by
subordinate emplovees, not be somecone claiming to be an executive
or manager. Ags accurately pointed cut by the director, the
petitioner must establish that the beneficiary devotes the primary
amount of hisg time to gualifying duties. In the instant casge, at
leagt 65% of the beneficiary’'s time 1s spent performing
nongualifying dutieg. Therefore, 1t cannot be concluded that the
beneficiary’s employment abroad was managerial cr executive.

Counsel algo disputes the director’s conclusion regarding the
beneficiary’'s duties for the U.8. petitioner, asserting that the
beneficiary heads all of the petitioner’'s operationg and that lower
level managerg report directly to the petiticner with information
provided by the organization’'s "functicnaries." Counsel points cut
various reports of daily room sgales data, submitted in support of
the appeal. Although counsel asserts that the reports are
generated by lewer level managerg who report to the beneficiary, no
evidence has been submitted 1in support of this c¢laim. Ag
previously stated, sgimply going on recerd without supporting
documantary evidence ig not sufficient for the purposge of meeting
the burden of proof in these proceedings. Id.

Upon thorougnly reviewing the arguments made and the documents
gubmitted, it 18 concluded that counsel’s arguments are not
persuagive. In examining the executive or managerial capacity of
the beneficiary, the Service will lcok first tfo the petitioner’s
degcription of the job duties. See 8 C.F.R. 204.5(3)(5). 1In this
ingtance, the director accurately noted that the beneficiary’'s job
predominantly involves supervising emplovees who, despite their
managerial titles, are not managerial, AUpPervisory, or
profegsional. And while the petitionesr indicates that the
beneficiary has significant discretion over the hotel’'g daily
processes and over the hotel staff, the petitioner doesg not provide
any evidence that would indicate that the beneficiary has ultimate
managerial or exscutive authority over  these functions,
particularly in light of the crganizational chart which shows two
other emplovees who, unlike the beneficiary, are at the top of the
crganizational hierarchy. The description of the keneficizary’'s job
dutieg leads the Service to conclude that the beneficiarvy is
verforming asg a professional or "staff officer,¥ but not as a



manager oY exegutive. For this reasorn, the petition cannct be
approved.

Furthermore, the organizational charts submitted for the U.S5.
petitioner and its foreign counterpart show that most of the
ndividuals who occupy the top managerial positions in the foreign
entity’s hierarchy algo occupy similar top level pogitions with the
petitioning entity. Though not specifically discussed by the
director, the fact that the petitioner claims to use the game
employees to run its oxganization that the foreign company was
using leads to guestions of how the foreign entity will continue to
funetion when most of the individuals who run the company are
 working in another country. This significant discrepancy renders
the petitioner’s organizational chart dubious at best. However, as
the appeal will be dismissed on the grounds discussed above, this
issue need not be addressed further.

In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petiticner., Section
251 of the Act, 8 U.S.C. 1361. The petitioner has not gustained
that burden.

ORDER: The appeal ig dismissed.




